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Special information 

New regulation of a "corporate criminal law" ante portas - the speaker's draft of the 
law on association sanctions of 21.04.2020  

 

 

 

The introduction of a corporate criminal law has been discussed for years. In the coalition agreement, 

the grand coalition finally agreed on the introduction of an association sanctions law. Now things are 

getting serious: in order to combat white-collar crime effectively, the law on sanctions for companies is 

to be reorganized. To this end, on 21 April 2020 the Federal Ministry of Justice and Consumer Protec-

tion presented the draft bill for a "Law to Strengthen Integrity in Business", which had been agreed be-

tween the government factions and which contains a "Law on the Sanctioning of Association-Related 

Offences" (so-called Verbandssantkionengesetz, VerSanG-E) as a central component. The hearing of 

the associations took place on 12 June 2020. The law is to enter into force two years after its promul-

gation. This is expected to happen within one year. 

 

This law creates a "corporate criminal law" in Germany with far-reaching consequences. It will not only 

open up new fields of consultancy, but also create liability risks. It not only affects the daily business of 

a company, but also has an impact on restructuring efforts and company acquisitions. Compliance 

management systems and internal investigations will gain considerably in importance. The following 

article is intended to provide an overview of the planned new regulation. 

 

1. Regulatory objective in the light of the current legal situation 

Under the current legal situation, offences committed from within an association can "only" be pun-

ished with a fine of up to EUR 10 million under the OWiG (German Act on Regulatory Offences). Ac-

cording to the reasoning behind the law, this means that, especially in the case of large corporations, 

no sensitive sanctions are possible, which puts smaller companies at a disadvantage. The OWiG also 

provides for the principle of opportunity, so that there is no obligation to prosecute, but the sanction is 

at the discretion of the competent prosecuting authority. There is a lack of rules for the assessment of 

association fines and of incentives for the establishment of effective compliance systems.  

 

With the planned new regulation, the prosecution and sanctioning of criminal offences under the re-

sponsibility of company managers will be expanded, concretized and fundamentally revised. The prin-

ciple of opportunity will be replaced by the principle of legality in criminal prosecution, i.e. infringe-

ments will have to be prosecuted by the public prosecutor's office. Furthermore, the possibilities of 

punishment are to be improved and, in particular, the framework of sanctions is no longer to be limited 

to EUR 10 million. This is intended to ensure that companies profiting from misconduct are effectively 

held to account. In addition, concrete standards for the assessment of corporate sanctions are to be 
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laid down by law.  

 

2. Conditions for sanctions 

The draft law provides for the independent responsibility of associations. Associations are legal enti-

ties, partnerships with legal capacity and associations without legal capacity. However, only associa-

tions whose purpose is directed towards an economic business operation are covered. Non-profit as-

sociations continue to be subject to the OWiG. 

 

For the sanctioning of an association, the new regulation presupposes the commission of a criminal 

offence by which the obligations affecting the association have been violated or by which the associa-

tion has been enriched or should have been enriched (so-called association act). In principle, the 

new regulation also covers foreign offences committed by an association based in Germany. 

 

An act of association can, however, only be attributed to the association if it was committed by a lead-

ing person or if leading persons could have prevented or significantly impeded the act of association 

by taking appropriate precautions (organization, selection, instruction, supervision). However, in order 

to avoid circumvention of the sanctions through restructuring, the legal successor of the association 

which is actually to be sanctioned can also be called upon. 

 

3. Range of association sanctions 

The draft law provides for the sanctions of association fees on the one hand and a warning with reser-

vation of the right to a bandage fee ("probation") on the other hand. A dissolution of the association 

("death penalty") is not possible. 

 

The association's fine is at least EUR 1,000 and a maximum of EUR 10 million for intentional acts 

and half for negligent acts. A separate sanction framework applies to associations with an average an-

nual turnover of more than EUR 100 million. In the case of an intentional act, at least EUR 10,000, at 

most 10% of the average (worldwide) annual turnover, in the case of a negligent act at least EUR 

5,000, at most 5% of the average (worldwide) annual turnover. 

 

Instead of or in combination with an association sanction, a warning with reservation of an associa-

tion sanction may also be issued if the overall assessment of all circumstances does not call for the 

imposition of an association sanction. The warning can be combined with sanctions (compensation for 

damages, payment of a sum of money to the treasury) and instructions (e.g. proof of effective compli-

ance measures). If, despite the warning, offences are committed by the association or the conditions 

and instructions are not complied with, the association can be sentenced to a reserved monetary 

sanction. 

 

In the case of a large number of injured parties, public announcement of the conviction is also possi-

ble, even on the Internet. 
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4. Assessment of sanctions 

The basis for the assessment of the association's monetary sanction is the significance of the associa-

tion's act, the severity and extent of breaches of duty and the economic circumstances of the associa-

tion. Compliance measures (also after the Act), efforts to clarify the matter, the consequences of the 

Act for the association and previous acts of the association, which are now recorded in a new register 

of association sanctions, are particularly relevant for the assessment. 

 

This means that the relevance of Compliance Management Systems (CMS) will increase signifi-

cantly in the future, because they can already prevent the attribution of an association offence, justify 

a dismissal on the grounds of insignificance, or simply reserve the right to impose a banishment or mit-

igate the sanction. 

 

The association sanction should (intentional discretion) continue to be mitigated in internal investiga-

tions - either by the association itself or by commissioned third parties - if a significant contribution is 

made to the clarification of the case, if the association fully cooperates with the prosecuting authorities 

(at the latest until the opening of the main proceedings) and if the clarification is carried out in accord-

ance with the principles of the rule of law. According to the envisaged principle of separation, a law 

firm mandated with the defense of the association may not simultaneously take over the internal inves-

tigation. Internal investigations within the Association may then also avoid publication of the conviction 

and enable a sanction notice ("penalty order") to be issued. 

 

5. Conclusion  

With the draft bill, the Federal Government created the basis for the introduction of a new "corporate 

criminal law" in Germany on 21 April 2020. Numerous associations have taken advantage of the op-

portunity to submit comments until 12 June 2020. It remains to be seen, however, whether and to what 

extent changes will occur in the course of the legislative procedure now pending. It seems certain, 

however, that the new "corporate criminal law" will now come quickly. 

 

The law will enter into force two years after its promulgation, thus creating the opportunity to prepare 

for the law. One of the most elementary building blocks of provision will be the existence of an appro-

priate compliance management system in the company, which minimizes the risk of criminal offences 

and makes breaches of duty transparent. This must fit the company and be integrated into the com-

pany culture. Two years is a rather manageable time for this.  
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The above statements are only a non-binding compilation according to the current status. No liability is 

assumed for the correctness and completeness. We would be pleased to support you in checking and, 

if necessary, implementing the above measures in your company. 

 

 

Your familiar contact persons are at your disposal regarding these matters.  

In addition, you will find the contact persons who have dealt with the above topics in particular. 

  

                                 

Ulrich Derlien 

Lawyer, tax consultant 

 

Dr. Stefan Grunow 

Lawyer 

 

 

ulrich.derlien@sonntag-partner.de 

phone: +49 821 57058 - 0 

 

stefan.grunow@sonntag-partner.de 

phone: +49 821 57058 - 0 

 

 

 

 

Sonntag & Partner 

 

At Sonntag & Partner many talents play together. At our offices in southern Germany, we are active 

throughout Germany and internationally, and with over 290 employees, we provide our clients with 

comprehensive support in the areas of auditing, tax and legal advice. 

  

The respective project-related team composition as well as the interdisciplinary and integrated consult-

ing approach aim at a precise solution development and solution implementation - according to the in-

dividual needs of the clients. 

  

Our firm profile is rounded off by family office services, asset management and IT consulting. 

 

Concluding remarks 

 

You can find further information about our law firm and our consulting services at https://www.sonntag-

partner.de/ 

 

https://www.sonntag-partner.de/team/ulrich-derlien/
https://www.sonntag-partner.de/team/ulrich-derlien/
https://www.sonntag-partner.de/team/dr-stefan-grunow/
mailto:ulrich.derlien@sonntag-partner.de
mailto:stefan.grunow@sonntag-partner.de
https://www.sonntag-partner.de/
https://www.sonntag-partner.de/

